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final agreement of the parties, and the burden is on complainant to 
overcome this presumption by the clearest and most satisfactory- 
proof. 

[Ed. Note. For other cases, see Reformation of Instruments, Cent. 
Dig. § 154; Dec. Dig. § 43.* 11 Va.-W. Va. Enc. Dig. 905.] 

3. Assignments for Benefit of Creditors (§ 297*) — Rights of Cred- 
itors — Waiver.. — Nonresident creditors of an assignor for the benefit of 
creditors did not waive their rights to distribution under the assign- 
ment, where they did not know that their claims were secured by the 
assignment until immediately prior to filing their demand for par- 
ticipation. 

[Ed. Note. — For other cases, see Assignments for Benefit of Cred- 
itors, Cent. Dig. § 871; Dec. Dig. § 297.* 1 Va.-W. Va. Enc. Dig. 838; 
13 id. 637. 

Judgment affirmed. Cardwell, J., absent. 



STRICKLAND v. FAIRFAX. 
Sept. 9, 1909. 
[65 S. E. 477.] 

Brokers (§ 39*) — Right to Commissions. — Where a broker per- 
formed services towards leasing property, but before he had leased it 
he told the owner he would charge him nothing for his services, he 
was entitled to no compensation, either for the subsequent or the 
prior services, whether the prior services were rendered without a 
contract therefor, or under a contract to effect a lease, in which latter 
case no commission would be earned till the lease was effected. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 39.* 2 Va.- 
W. Va. Enc. Dig. 638, et seq.] 

Judgment reversed and remanded for new trial. Keith, P., absent. 



VIRGINIA IRON, COAL & COKE CO. v. MUNSEY. 
Sept. 9, 1909. 
[65 S. E. 478.] 

1. Appeal and Error (§ 1061*) — Harmless Error — Denial of Amend- 
ments.— Refusal to allow an amendment to the grounds of demurrer 
to the evidence by adding another ground was not prejudicial to de- 
fendant, where it had a right to and did make the other ground under 
the grounds of demurrer filed. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 
1061.* 1 Va.-W. Va. Enc. Dig. 587, et seq.] 

3. Trial (§ 139*) — Demurrer to Evidence. — If, under the evidence, 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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the jury might have found for plaintiff on demurrer to the evidence, 
or if reasonable men might have differed on the questions raised 
thereby, the court must find against defendant. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 332, 333, 
338-341, 365; Dec. Dig. § 139.* 4 Va.-W. Va. Enc. Dig. 536, et seq.; 14 
id. (Supt.) 332.] 

3. Master and Servant (§ 286*) — Injuries — Actions — Sufficiency of 
Evidence) — Negligence. — In a coal miner's action for injuries by the 
falling of slate, evidence held sufficient, on demurrer thereto, to war- 
rant a finding of negligence by defendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
1026; Dec. Dig. § 286.* 4 Va.-W. Va. Enc. Dig. 536; 10 Id. 411.] 

4. Master and Servant (§ 234*) — Injuries — Contributory Negli- 
gence. — Where a coal miner, upon learning of the dangerous condi- 
tion of his room, informed the mine boss, who inspected the room and 
took charge of it to have it repaired, the miner not returning to work 
in it until assured by the mine boss that it was safe, the miner was not 
guilty of contributory negligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 684-686; Dec. Dig. § 234.* 9 Va.-W. Va. Enc. Dig. 702, 709.] 

5. Master and Servant (§ 190*) — Fellow Servants. — Mine bosses, in 
inspecting a room after it had been repaired, and assuring a miner that 
he could safely return to work therein, discharged the nonassignable 
duties of the master, so as to make them vice principals, and not fel- 
low servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 449-474; Dec. Dig. § 190.* 6 Va.-W. Va. Enc. Dig. 8-10; 14 id. 
(Supt.) 440.] 

6. Master and Servant (§ 280*) — Injuries — Action — Sufficiency of 
Evidence — Assumption of Risk. — In a coal miner's action for injuries 
sustained by slate falling on him after he had returned to work in a 
room which his boss had assured him was then safe, evidence held not 
to show knowledge by plaintiff of the dangerous condition of the 
room, so as to make him assume the risk. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 
280.* 9 Va.-W. Va. Enc. Dig. 702.] 

7. Trial (§ 155*)— Demurrer to Evidence— Effect— On defendant's 
demurrer to plaintiff's evidence in a miner's injury action, plaintiff's 
positive statement that he did not understand the danger of working 
in his room must be taken as true. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 155* 4 Va.-W. 
Va. Enc. Dig. 533.] 

8. Master and Servant (§ 234*) — Injuries — Contributory Negligence. 
• — Where plaintiff, an inexperienced miner, abandoned his room be- 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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cause he did not consider it safe, and after it was repaired under the 
direction of the mine bosses, and they advised him that a "horse- 
back," or projecting rock, in the room, which afterward fell on him, 
was safe, he could rely on their assurances. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
684-686; Dec. Dig. § 234.* 9 Va.-W. Va. Enc. Dig. 702.] 

9. Master and Servant (§ 236*) — Contributory Negligence — Serv- 
ant's Duty. — A servant must provide for his own safety from dangers 
known to him, or which he might discover by ordinary care. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
723-742; Dec. Dig. § 236.* 9 Va.-W. Va. Enc. Dig. 703.] 

10. Master and Servant (§ 276*) — Injuries — Proximate Cause. — In a 
coal miner's action for injuries caused by falling slate, after his room 
had been repaired and he was assured by the mine boss that it was 
safe, evidence held to show that defendant's negligence was the 
proximate cause of the injury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 
276.* 9 Va.-W. Va. Enc. Dig. 691, et seq.] 
Judgment affirmed. All the judges concur. 



NORFOEK & W. RY. CO. v. SPEARS. 
Sept. 9, 1909. 
[65 S. E. 482.] 

1. Damages (§ 142*) — "Special Damages" — "General Damages" — 
Pleading. — When damages are the natural and proximate result of the 
act or default complained of, they are "general damages," and need not 
be specially pleaded, as in the case of "special damages," which are 
those of an unusual and extraordinary nature., and not the common 
consequence of the wrong complained of. 

[Ed. Note. — For other cases, see Damages, Cent Dig. § 413; Dec. 
Dig. § 142.* 4 Va.-W. Va. Enc. Dig. 214. 

For other definitions, see Words and Phrases, vol. 4, pp. 3059, 3060; 
vol. 8, p. 7669; vol. 7, pp. 6572, 6573; vol. 8, p. 7802.] 

2. Damages (§ 158*) — Personal Injuries — Pleading and Proof. — The 
declaration in an action for personal injuries from a collision, averring 
that by reason thereof plaintiff became sick, sore, and disordered, 
which condition continued hitherto, allows of evidence that as a re- 
sult of the collision plaintiff was suffering from a certain nervous 
disease. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 441-446; 
Dec. Dig. § 158.* 4 Va.-W. Va. Enc. Dig. 214.] 

3. Appeal and Error (§ 966*) — Continuance — Discretion. — A motion 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 



